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DI VI SI ON OF ADM NI STRATI VE HEARI NGS
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RECOVMENDED ORDER

Pursuant to notice, the Division of Admnistrative
Hearings, by its duly-designated Adm nistrative Law Judge,
Jeff B. Clark, held a formal adm nistrative hearing in this case
on Decenber 19, 2002, in Viera, Florida.

APPEARANCES

For Petitioner: Joanna Daniels, Esquire
Agency for Health Care Adm nistration
2727 Mahan Drive, Mail Stop 3
Tal | ahassee, Florida 32308

For Respondent: Al ex Finch, Esquire
Goldsmth, Gout & Lewis, P.A
2180 North Park Avenue, Suite 100
Post O fice Box 2011
Wnter Park, Florida 32790-2011

STATEMENT OF THE | SSUES

(1) Whet her Respondent, Rockledge NH, L.L.C., d/b/a

Rockl edge Health and Rehabilitation Center, should be given a



"Conditional" or "Standard" l|icense effective February 12, 2002,
or March 7, 2002; (2) Whether Respondent is subject to an
adm nistrative fine in the anount of $2,500.

PRELI M NARY STATEMENT

On August 6, 2002, Petitioner, Agency for Health Care
Adm nistration, filed two Adm nistrative Conpl aints notifying
Respondent that it intended to (1) inpose a Conditional
i censure status effective March 7, 2002, based on one Cass ||
deficiency as defined by Subsection 400.23(8)(b), Florida
Statutes (2001), and (2) inpose an administrative fine in the
amount of $2,500 pursuant to Subsections 400.022(1)(o0),

400. 022(3), 400.102(1)(a), 400.102(2), 400.121(1), and
400.23(8)(b), Florida Statutes.

On Septenber 20, 2002, and COctober 2, 2002, Respondent
filed its Amended Petitions for Formal Adm nistrative Hearing,
Motions to Dismiss and Answers in the Alternative to
Adm ni strative Conpl ai nts.

On October 11, 2002, Petitioner forwarded a Notice to the
Division of Adm nistrative Hearings advising of Respondent's
request for formal adm nistrative hearing. On Cctober 14, 2002,
an Initial Order was sent to both parties. On Cctober 28, 2002,
Respondent filed a Motion to Consolidate in both cases. On

November 1, 2002, an Order of Consolidation was entered.



On Novenber 5, 2002, the consolidated cases were schedul ed
for final hearing in Viera, Brevard County, Florida, on
Decenber 19, 2002.

On Novenber 15, 2002, an Order Denying Mtions to Dismss
was entered. Petitioner had filed a Mdtion to Strike
Respondent's Mdtion to Dism ss on Novenber 8, 2002, which was
not docketed by the Cerk of the D vision of Adm nistrative
Heari ngs. Denying Respondent's Mdtion to Dismss effectively
denies Petitioner's Mdtion to Strike. Petitioner's Mtion to
Suppl emrent Docket filed January 29, 2003, as anended January 30,
2003, is granted.

The final hearing took place as schedul ed on Decenber 19,
2002. Petitioner presented one witness, Theresa DeCanio, R N
who was qualified as an expert wi tness, and presented ten
exhi bits which were received into evidence and narked
Petitioner's Exhibits 1 through 10. A portion of the
Decenber 12, 2002, deposition of Theresa DeCanio, as identified
in the Transcript, was al so considered. Respondent presented
one witness, Elaine Leslie, R N. Respondent did not offer any
exhibits.

The Transcript was filed with the Division of
Adm ni strative Hearings on January 10, 2003. By agreenent of

the parties, confirmed by the undersigned, the parties had



30 days fromthe filing of the Transcript to subnmt proposed
recommended orders. Both parties tinely filed Proposed
Recomended Orders, which were thoughtfully considered.

FI NDI NGS OF FACT

Based on the oral and docunentary evi dence presented at the
final hearing, the follow ng findings of fact are made:

1. Respondent operates a skilled nursing hone |ocated at
587 Barton Boul evard, Rockl edge, Brevard County, Florida.

2. Petitioner is the State of Florida agency responsible
for licensure and regul ation of nursing honme facilities in
Fl orida. Respondent was, at all tinmes material to this matter,
licensed by Petitioner and required to conply with applicable
rul es, regul ations, and statutes, including Sections 415.1034
and 400. 022, Florida Statutes.

3. On or about March 7, 2002, Petitioner conducted a
conpl aint survey of Respondent.

4. Petitioner's surveys and pl eadi ngs assign nunbers to
residents in order to naintain the residents' privacy and
confidentiality. The resident who was the subject of the C ass
Il deficiency fromthe March 7, 2002, conplaint survey has been
identified as Resident number 1, with the initials "HC"

5. Resident nunber 1 is 82 years old and was admtted to
Respondent's facility on January 19, 2002, with di agnoses of

denentia, back pain fromnultiple falls, hypertension,



osteoarthritis, recurrent bronchitis, and chronic obstructive
pul nonary di sease.

6. At all tinmes material to this matter, Resident nunber 1
was a "vul nerable adult" as defined in Subsection 415.102(26),

Fl ori da Stat utes.

7. On February 5, 2002, at approximately 9:50 p.m, a
certified nursing assistant enployed by Respondent went into
Resi dent nunber 1's roomto see why Resident nunber 1 was
yel l'i ng.

8. Upon entering the room the certified nursing assistant
found Resident nunber 1's bed positioned in such a way that his
head was down and his feet were up. A blanket had been tied
across the "up" end of the bed securing Resident nunmber 1's feet
allowing himto be held in a "head down" position. The
certified nursing assistant who investigated the yelling "pulled
on the blanket to verify that it was tied down."

9. There were no prescriptions or witten orders
justifying the restraint of Resident nunber 1.

10. The certified nursing assistant who found Resi dent
nunber 1 in the above-described position identified a different
certified nursing assistant, one provided to Respondent by a
staffing agency, as the caregiver for the shift in question.

The al |l eged abusi ve act was perpetrated by the certified nursing

assistant provided by the staffing agency.



11. The certified nursing assistant provided by the
staffing agency placed Resident nunber 1 in a position that was
contraindi cated for a person wth a diagnosis of chronic
obstructive pul nonary di sease.

12. Respondent's certified nursing assistant waited
approximately two days before reporting the all eged abusive act
to the abuse hotline, Respondent's abuse coordi nator or the
Di rector of Nursing.

13. A nedical record review indicated that Resident nunber
1 was sent to the hospital on February 22, 2002, for shortness
of breath and again on February 26, 2002, for difficulty in
breat hing and | ung congestion. The Hi story and Physical from
t he hospital, dated February 23, 2002, reveal ed that Resident
nunber 1 was sent to the hospital because of progressive
shortness of breath. Resident nunber 1's |ower extremties were
docunented to have been severely edematous with "skin changes
subsequent to chronic stasis and edema with excoriation, |oss of
circulation, blisters, etc.”

14. The certified nursing assistant provided by the
staffing agency had a full resident assignnent and cared for
several residents the day of the alleged abusive act. After the
di scovery of the alleged abuse, the certified nursing assistant

provi ded by the staffing agency continued to care for Resident



nunber 1 and other residents assigned to her for approxi mtely
one hour or until the end of her shift.

15. Docunentation, dated March 8, 2002, fromthe staffing
agency, confirmed that the certified nursing assistant provided
by the staffing agency did have education in the current rules
and regul ations related to the abuse and negl ect of the elderly.

16. Petitioner's surveyor believed that the failure to
i mredi ately report the all eged abuse constituted a Cl ass |
defici ency because the certified nursing assistant provided by
the staffing agency was allowed to continue to care for Resident
nunber 1 and other residents until the shift ended and coul d
have further abused Resident nunber 1 or other residents in her
care.

CONCLUSI ONS OF LAW

17. Division of Adm nistrative Hearings has jurisdiction
over the parties and subject nmatter of this proceeding. Section
120. 569 and Subsection 120.57(1), Florida Statutes.

18. Petitioner is the regulatory authority responsible for
licensure and enforcenent of all applicable statutes and rules
governing nursing hone facilities pursuant to Chapter 400, Part
1, Florida Statutes, and Chapter 59A-4, Florida Adm nistrative
Code.

19. Petitioner has the burden of proof. It nust establish

that the allegations contained in the Adm nistrative Conplaints



warrant the inposition of a Conditional |icense and an

adm nistrative fine. Florida Departnent of Transportation v.

J.WC. Conpany, Inc., 396 So. 2d 778 (Fla. 1st DCA 1981); Balino

v. Departnent of Health and Rehabilitative Services, 348 So. 2d

349 (Fla. 1st DCA 1977).

20. The quantum of proof required to change Respondent's
license from Standard to Conditional is a preponderance of the
evi dence. Subsection 120.57(j), Florida Statutes. The quantum
of proof required to inpose an adm nistrative fine is clear and

convi nci ng evidence. Departnent of Banking and Fi nance,

Di vision of Securities and |Investor Protection v. Osbhorne Stern

and Conpany, 670 So. 2d 932 (Fla. 1996); Ferris v. Turlington,

510 So. 2d 292 (Fla. 1987).

21. Inits Admnistrative Conplaints, Petitioner asserts
t hat Respondent viol ated Section 415.1034, Florida Statutes,
whi ch requires nursing honme staff to i Mmediately report abuse of
a vul nerable adult to the central abuse hotline; that the
foregoi ng constitutes a violation of Subsections 400.022(1)(0)
and 400.022(3), Florida Statutes, which require Respondent to
ensure the residents' right to be free fromnental and physical
abuse, corporal punishnment, extended involuntary seclusion, and
from physical and chem cal restraints, except those restraints
authorized in witing by a physician for a specified and limted

period of tinme or as are necessitated by energency. Petitioner



all eges this inaction was al so an intenti onal

materially affecting the health or safety of the residents of

the facility, a violation of Subsection 400.102(1), Florida

St at ut es.
22.

perti nent

23.

foll ows:

Subsection 415.1034(1), Florida Statutes, reads, in

part, as foll ows:

(a) Any person, including, but not
limted to, any:

4. Nursing home staff; assisted |iving
facility staff; adult day care center staff;
adult famly-care honme staff; social worker;
or other professional adult care,
residential, or institutional staff;

* * *

who knows, or has reasonabl e cause to
suspect, that a vul nerable adult has been or
is being abused, neglected, or exploited
shall imedi ately report such know edge or
suspicion to the central abuse hotli ne.

Subsection 400.022(1)(0o), Florida Statutes, reads,

(1) Al licensees of nursing hone
facilities shall adopt and make public a
statenent of the rights and responsibilities
of the residents of such facilities and
shall treat such residents in accordance
with the provisions of that statement. The
statenent shall assure each resident the
fol |l ow ng:

or negligent act

as



(o) The right to be free fromnmental and
physi cal abuse, corporal punishnent,
extended involuntary seclusion, and from
physi cal and chem cal restraints, except
those restraints authorized in witing by a
physician for a specified and |imted period
of time or as are necessitated by an
enmergency. |In case of an energency,
restraint may be applied only by a qualified
Iicensed nurse who shall set forth in
witing the circunstances requiring the use
of restraint, and, in the case of use of a
chem cal restraint, a physician shall be
consul ted inmredi ately thereafter.

Restraints nay not be used in |lieu of staff
supervision or nmerely for staff convenience,
for punishnment, or for reasons other than
resi dent protection or safety.

24. Subsection 400.22(3), Florida Statutes, reads as
fol | ows:

(3) Any violation of the resident's
rights set forth in this section shal
constitute grounds for action by the agency
under the provisions of s. 400.102. 1In
order to determ ne whether the |licensee is
adequately protecting residents' rights, the
annual inspection of the facility shal
i ncl ude private infornmal conversations with
a sanple of residents to discuss residents'
experiences within the facility with respect
to rights specified in this section and
general conpliance with standards, and
consultation wth the onmbudsman council in
the |l ocal planning and service area of the
Department of Elderly Affairs in which the
nursing honme i s | ocated.

25. Subsection 400.102(1), Florida Statutes, reads, as
fol | ows:
(1) Any of the follow ng conditions shal

be grounds for action by the agency agai nst
a licensee:

10



(a) An intentional or negligent act
materially affecting the health or safety of
residents of the facility;

(b) M sappropriation or conversion of the
property of a resident of the facility;

(c) Failure to follow the criteria and
procedures provi ded under part | of chapter
394 relating to the transportation,
vol untary adm ssion, and involuntary
exam nation of a nursing hone resident;

(d) Violation of provisions of this part
or rul es adopted under this part;

(e) Fraudulent altering, defacing, or
fal sifying any nedical or nursing hone
records, or causing or procuring any of
t hese of fenses to be conmtted; or

(f) Any act constituting a ground upon
whi ch application for a |license may be
deni ed.

26. Petitioner has failed to denonstrate the applicability
of Section 415.1034, Florida Statutes, to the reduction of
licensure status and inposition of an adm nistrative fine.
Chapter 415, Florida Statutes, specifically calls upon "persons"
to report abuse, not "facilities."” Section 415.111, Florida
Statutes, provides crimnal penalties for "a person who
knowi ngly and willfully fails to report a case of known or
suspected abuse . . ." There is no provision in the Adult
Protective Services Act (Chapter 415, Florida Statutes) to
penalize a facility for failure of its enployees to report
abuse.

27. The Adult Protective Services Act makes a nursing hone
facility imune fromvicarious liability for the acts or

om ssions of its agents or enployees for civil actions brought

11



under Section 415.1111, Florida Statutes. In Mora v. South

Broward Hospital District, 710 So. 2d 633 (Fla. 4th DCA 1998),

there is an extensive discussion of legislative intent rel ated
to civil and crimnal penalties and inmunity. Wile dismssing
a tort action against a nursing hone facility based on the
failure of an enployee to report abuse, the court indicated

reliance on PWVentures, Inc. v. N chols, 533 So. 2d 281 (Fl a.

1988) (express nmention of one thing inplies the exclusion of
another). Had the legislature intended the Adult Protective
Services Act to extend responsibility to nursing hones for the
failure of its enployees to report cases of suspected abuse, it
coul d have done so.

28. Had Respondent been charged wth abuse of a resident
t hrough the acts of an enpl oyee for inproperly restraining a
resident, a violation may have existed. Unfortunately, the
surveyor charged Respondent with failing to i nmediately report
abuse of a vulnerable adult to the central abuse hotline.
Chapter 415, Florida Statutes, does not require the facility, as
opposed to the enployees of the facility, to imrediately report
the all eged or suspected abuse.

29. Assumi ng, arguendo, that the certified nursing
assi stant who di scovered the suspected abuse had i medi atel y
reported it at 9:50 p.m to the Departnent of Children and

Fam |y Services abuse hotline, it is unlikely that a report of

12



the type of suspected abuse in the instant case woul d have
evoked an "inmedi ate" response, as defined in Section 415. 103,
Florida Statutes, as opposed to a "24 hour or next working day"
response. In any event, no evidence was presented to support
the position asserted by Petitioner that imedi ate reporting
woul d have protected Resident nunber 1 and other residents from
abuse.

30. A wvulnerable adult's right to be free from physica
abuse and restraint as contenpl ated by Subsection 400.022(1)(0),
Florida Statutes, does not equate to the failure to report
suspected abuse in violation of Chapter 415, Florida Statutes.

RECOMVVENDATI ON

Based on the Foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Administrative Conplaints in this
matter be di sm ssed and Respondent's |icensure status be
returned to Standard for the period it was Conditional and that

no admi nistrative fine be |evied.
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DONE AND ENTERED this 18th day of February, 2003, in

Tal | ahassee, Leon County, Flori da.

JEFF B. CLARK

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the

Division of Adm nistrative Hearings
this 18th day of February, 2003.

COPI ES FURNI SHED.

Joanna Daniels, Esquire

Agency for Health Care Adm nistration
2727 Mahan Drive, Mail Stop 3

Tal | ahassee, Florida 32308

Al ex Finch, Esquire

&l dsmth, Gout & Lewis, P.A
2180 North Park Avenue, Suite 100
Post O fice Box 2011

Wnter Park, Florida 32790-2011

Leal and McCharen, Agency d erk

Agency for Health Care Adm nistration
2727 Mahan Drive, Miil Stop 3

Tal | ahassee, Florida 32308

Val da O ark Christian, General Counsel
Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building, Suite 3431

Tal | ahassee, Florida 32308
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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